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The control on the constitutional laws
( Iraq as a model )

The summary

At the end of this message which highlighted the actuality of
control on constitutional state of laws we concluded that
adoption the political control or judicial control in a country
depend on the circumstances of every country. We are unable to
regard a country whose circumstances is totally different from
France that deep-rooted democratic country and transfer its
experience in constitutional council. Selecting suitable system for
every country is an indication of success or failure of that
system. Advanced countries which practiced advanced democracy
owned strong constitutional establishments and active public
opinion ,so their society ,to the big extent ,moves in correct way
even if there are no constitutional court. But in developing
countries which characterized by weak or no public opinion with
weak constitutional establishments and executive authority
dominate over every other authorities ,in that case it is suitable to
form constitutional court to be part of judiciary authority which is
equal to legislative and executive authorities.

We preferred judicial control on political control because the
first one allowed individuals to contest the constitutional state of
laws whether constitutional or not in contrarily with political
control which does not allow that. This prevention of political
control put it under the criticism of jurisprudence and judicial
constitution. We believed that individual’s right in contest the
constitutional laws is one of basis which ensure the human rights.

From these bases , this search discussed the subject about
control on constitutional laws in its actual current present , the
past , its influence in the future, and the importance of
independency of judicial power in order to practice its tasks in
controlling constitutional laws. There are some results as an
outcome in order to treat the state of Iraqi judiciary in future and
what constitutional judiciary will be in its practicing on control
the constitutional laws after limitation in practicing this role under
totalitarianism system which made judicial power as utility or
part from executive power restricted by party and political
ideology liable to instructions and directions of the authority in
that time. There was no balanced isolation among the powers
which influenced directly on the movement and creativity of Iraqi
judiciary and its inability on revoking the laws, resolutions and
orders which were in conflict with constitution. Sometimes, there
were violations on the rights and freedoms of people and
assaulting the dignity of Iraqi people because of the practicing of
authority governmental works without controlling from judicial
power. The Iraqi judiciary did not dare to practice control on the
constitutional laws because of constitutional decreasing which did
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not mention establishing constitutional court to do this mission
except 1925 constitution which established temporary supreme
court and 1968 which mentioned establishing supreme
constitutional court but it did not practicing its tasks in addition to
the judiciary dependency. The independency is playing an active
role in arranging and organizing law state but it is basic
prerequisite in one of its components. There will be no talking or
discussions about the control of constitutional law if judiciary not
independent, restricted, and liable to executive power.

After political system downfall on 9/4/2003 , Iraqi judiciary
become independence .The legislator depended on the base of
power separation which regard judiciary as a power and authority
and not part or utility , and protect judges from dismissing or
interfere in their issues from any other authority or power
whether it was political, social and factional and left everything
for law to interfere in their issues. This was a good expansion
from constitutional legislator by making judiciary as an
independent authority.

After establishing the supreme federal court according to the Iraq
state management law for transitional period .The permanent
Iraq constitution added expanded specialized more than what
mentioned in the law of transitional period .But still there are
some hanged problems and it should be solved like the
administrative judiciary and judicial institution and what
prospective problems that will face supreme federal court which
passed its specialized . As a trying to find remedial formula and
putting solutions with special suggestions concerning judiciary in
general and including administrative judiciary and constitutional
judiciary in particular. The recommendations can be briefed as
following :

First :The independency of judiciary which was mentioned in
Coalition provincial authority No.35 in 2003 about reforming
the supreme judiciary council which treated the independency
of ordinary judiciary rather than the administrative judiciary
which still belong to executive power. It was supposed on
legislator to separate state consultation council from executive
power and made it belong to the supreme judiciary council in
general and not only for ordinary judiciary .

Secondly : The item no. 94 from constitution which
mentioned that all the decisions of supreme federal court are
determined and obliged to all of state’s power. The problem is
in the contradiction of constitution items itself specially in the
item ( 61 / sixth / B ) which mentioned that releasing the
president of republic from his responsibilities by absolute
majority of parliament members number after conviction from
supreme federal court in one of the following cases :

1- Breaking constitutional oath.
2- Violation constitution
3- Great betrayal
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This item disagree with item no.94 from constitution .How the
resolutions of federal court are determined and obliged for all
powers if releasing the republic president submitted to the voting
of parliament member .In that case the resolutions of court are
not obliged for all of powers. According to that the legislator
should remove the contradiction between item ( 61 / sixth / B )
and item no. 94 from constitution.

Third : In the item no.( 121/second ) from constitution which
mentioned that the regions authority have the right to modify
the application of federal law in region in case there is contrast or
contradictions between federal law and region law concerning
issue which is not pure specialization of federal authorities. This
clause ( modify the application of federal law ) meant cancellation
.The practicing cancellation authority is specialized of supreme
federal law only which treated the cases emerged from application
federal laws according to the item no.( 93 / third ) to treat the
cases which emerged from application the federal Ilaw
,resolutions,instructions,decisions and procedures from federal
authorities .The federal law are high rank than region law
according to the graduation of Ilegislation in constitutional
jurisprudence.

The contradiction which happened between federal law
and region law treated by supreme federal court .So, the legislator
during his modification to the constitution items treat this issue
which weaken federal government authority and passed the
specialization of supreme federal court.

It is important to realignment the second article from item
no.121 for two reasons. The first reason is to strength the federal
government authority .The second is to prevent passing on
supreme federal court specializations .If this items stayed as they
are with changing ,it will make argument in Iraqi constitutional
judiciary in future .

Fourth :After issuing 2005 constitution , competences added to
the supreme federal court according to the item no.93 from
constitution and deleted another competences .This changing
requires modification the court law no.30 to 2005 and its interior
system no.1 to 2005 which issued under the Iraq state
management for transitional period of 2004 .It is to realignment
this order after finishing working in it.
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